#3660 9/11/75
Memora.dum 75«72

Subject: Study 36.60 - Condemsation for Byroads and Utility Easements

Background

Attached to this memorandum is a copy of the tentative recommendation
relating to condemaation for byroads aad utility easements that the Commission
distributed for comment this summer. The tentative recommendation would re-
store, to a limited extent, the power of private persons to condemn which the
Commission's eminent domain bills delete. Basleally, the tentative recommenda-
tion permits a private person to condemn for a byreoad or for utility service
where there is a great necessity to do so; the property that may be taken is
limited to an easement, located in such & manner as to afford the most reason-
able service consistent with the least damage to property burdened by the ease-
ment; the easement must be open to use by the public; aud the condemnation must
be consented to by the ciiy or county.

The Commission received three letters commenting on this tentative recom-
mendation vhich are attached as Exhibits I-ITI. The letters basically approve
the concept of the tentative recommendation, with the reservations discussed

immediately below.

Public Entitled to Use and Enjoy Essement

Section 1001, subdivision (b){last sentence), provides that "The public
shall be entitled, as of right, to use and enjoy the easement which is taken."

The Commission proposed this requirement because of language in Sherman V. Buick,

32 Cal. 241 (1867), indicating that the taking of property for a byroad was
proper (even though designed to provide access to land of a private person) be=

cause 1% was in fact open to use by the public.



This facet of the tentative recommendation is opposed by the California
Cattlemen's Association (Exhibit I--green). The Cattlemen's Association points
out that thls provision will create problems of liability, fire control, and
the like, and will m.ke the cost of acquiring znd maintaining the easement
prohibitive.

The staff believes that the opposition of the Cattlemen's Assoclation on
this point would prove fatal, even though the provision is constitutionally
mandated (at least for byroads). On the other hand, the California Supreme
Court imposed no open-to-use-ty-the-public regquirement in its decision «llow-
ing private condemnatlon for 2 sewel easement. The staff suggests that the
language relating to use and enjoyment by the public be deleted, but reference

made in the Comment to the Sherman v. Buick case:

See Sherman v. Buick, 32 Cal. 241 (1867 )(condemnation for byroad
proper where road open to public use).

Requirement That City or County Consent to Condemnation

The City of Arcadis (Exhibit II-~yellow) and the Sacramento Manicipal
Utility District (Exhibit III--white) object to the requirement of Section 1002
that the city or county consent to the private condemnation. The letters
point out that the consent requirement seems an inappropriate function for the
cities and counties, that it will impose added expense without corresponding
benefit, and that it will duplicate the effort of the trial court.

The staff believes that these are telling points. However, the staff also
believes that it is essential to the recommendation thet cities and counties
be gilven a veto power over private condemnation within their jurisdicilon.

The legislative committees have shown open hostility to the concept of private
condemmation by guadi-public entities (nonprofit hospitals, nonprofit cemeterles,

nonprofit higher educatlonal institutions, nonprofit housing corporations, and
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mutual water companies). We believe the legislative committees will refuse
to approve aany bill that recommends private condemnation without such safeguards
as those proposed by the Commission. Since quasi-publiz entities {under AB 11)
must obtain the consent of cities and counties, 1t would be snomalous to exempt
other private persons from this requirement.

Moreover, a5 < practical matter, the expense to the local public entities
can be completely recouped under the Commission's recommendation. Other local
public entities, such as the City of Ios Angeles, support the concept of control

over condemnation within their jurisdiction.

Conclusion
The staff recommends that the Commission cpprove thils recommendation for
printing and submission to the Legislature, with the deletion of the "use by
the public" provision, discussed above. Section 1001 will have to be recast
as a new, rather than amended, section if the Commission's eminent domain bills
are enacted, and cother counforminzg changes in section references will have to be
mide. The staff proposes to eliminate the reference to the byread background
study from footnoke 4 on page 1, and substitute the following note:
L. Condemnation for byrozds was authorized by Code of Civil Procedure
Section 1238(4), (6), and Civil Code Section 1001; see also
Sherman v. Buick, 32 Cal. 241 (1867)(taking of private property
for byroad proper where road is open to public). The authorizing

statutes were repealed in 1975. Bee Cal. Stats. 1975, Ch.
§ » Ch. § .

Respectfully submitted,

Nathaniel Sierling
Assistant Executive Secretary



P

- uenoranaun T5-72

et

: EXHIRIT I _ l
CALIFORNIA CATTLEMEN'S ASSOCIATION

VICE PREBIDENTR
PRESIDENT
ms st GORBON RABMUBSEM
JOK RUBSSRLL " - PLEABAKTON
187 VICE PREDIBENT QILBERT AGUIRRE
SHANDON ) BAN JUAN CAPIBTRANDG
Wi, . STAIGER TEL‘INHDNF. A4 024% (ANEa CoDE @18) CARYER BOWEN
EABCUTIVE VICE PREBIDENT MEFEANINE, BEMATOR MOTEL - 12TH AMD L STREETS SLENNVILLE
JARE L. BCH .
Aot SACRAMENTO, CALIFORNIA
BROUSHHOUSE TP CODE aBB1 £

August 20, 1375

California Law Revisiop Commmission P .
.., Bchosl .of Lav

.- Aol Yaivarsity

“acgnlingl, - GA . - 94305

”\B;ﬁﬁlcian:

This letter is in response to a tentative regulation and study relating to
condemnation for byroads and utility easements, dated July 30, 1975. Our Association
is concerned with the first recommendation contained in this study to the effect
that "private persons be authorized to condemn appurtenant easements for byroads
and utility service, subject to the following limitations designed to prevent
sbuse of the condemmation power.' Our objection is with the fourth limitation
contaimed in.the recommendation which reads as follows:

"he easement is suhject‘fo the use and enjoyment of the public.”

This Association would virgorously oppose that provision because we do not -
believe that private landowners should be forced into granting an easement which is
subject to all of the inherent dangers which public use of such easementa would
produce. In our opinion, 1f easements were to become subject to the widespread use
and enjoyment of the public, utilities and other private persons authorized to
condewn would find the cost of acquiring and maintaining such easements or byroads
to be prohibitive. The necessity on the part of the private landowner to face the

" {ssues of lisbility, fire control, suppression and a host of other protections would
be difficuit, if not impossible, for such private condemnors to provide.

Our Association does gupport the general concept contained in this recommendation
and the balance of the limitationz desipned to prevent abuse of the condemnation’
power, but we feel that the Commizssion should give much further atudy to the suggestion
of granting the right of use and esnjoyment of such easement to the public,

Sincerely,

Wme, 5. o
Wm., B, Steiger
- va ) : Executive Vice President

~John Callaghan, Larry Kiml
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Be. Tuntacive Heoomoendation on
mcndarnat;u‘ for Byroads and
Urility Easements -- Comment
Gentlemen:
I have reviewed with care vour =endative recommendation
and study relating to condemnation for byroads and utility

easements and desire to conment therson,

I agree with veur conciusion that private cendemnation
under limited conditions should be continued, thait a showing
of great necessity for such privste condsmnetion be reguired,
that the easement be limited to the most reasonahle access
to the property of the condenmsor cuonsistent with the least
damage to the property burdensd by the zzsement and that the
easement be subiect to the use and enjovanet of the public.

Howeve:, as & city attorne: in CUalifornia for the past
nine years, I question tie advisabliiiy of your reccmmended
fact-finding by the leoca? lesisliative agency as a prereguisite
to maintaining a privats condemnntion action, &ince the
findings of fact by the legisliative body are precisely the
same findings of fact reguirved by the trisl court, there would
appear to be a duplicatiay of effert. Sescondly, since the
findings by the legizlative becy have ne conclusive effect
upon the trial court and the majcrity of defenses vaised by
the prospective condemnes would directly attack those
speclfic facts, there would a:pe&a £o e ne *1A9ﬂ1f1 g in
the judicial proceeding by the prior fact-finding of the
legislative hody.

]

Additionally, since the hearingsbefore the legislative
body are not controlled by the bv: dmn@e Code, 2 great deal of
inadmissabie testimony &nd docunentation would be introduced
and the inability to cross-examine and subpvena could further
confuse the issue on fact-finding.
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Memorandum [S=72

SAGRAMERNTD AUINICIPAL U THETEK TEOORNGy U Sirand Auk 3850, Bsceminmoin, Celitereis 95813 (816) 4523241
] : ? .1; = f.;} i: »‘5 .
Calilfornia i
School of lu

Gentlemen:

I have remad through the Tentative Recommendations
dated June 30, 1375, velating to gup aJmLsst1llfy of
*"duplicates” in evidence and to condemnaticon for byreads
and utitlity casements. I approve the former recommendation.
My only comment about the latter relates to the provision
in the proposed measare thst a condemnation proceeding may
“be commenced only after the governing hody of each city
and county has adopted o regolution consenting thereto.

I gquestion {a) whether sities and counties should be given
the powexr to veto condemnation of easements for access and
for utility service purposes, and (k) whether any benefit
will result zufficient to compensate for the effort and
expense of the paper work thet will regulit.

Sincerely yours,

{
+



STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

TEHTA'.EIVE RECOMMENDATION
_AMD A sTODY |
nlaﬁﬁg to-

e

CONDEMNATION FOR BYROADS AND .
- © UTILITY BASEMENTS

June 30, 1975

CaroroaNis Luw REvision CoMMIsgion
Béhoul of Law
Stanford University
Stanford, California 94305

-

. n_-Emnt" Note: This tentative recommendation is being distributed ao that
4oteres persons will be advised of the Commission's tentative conclusions and

can make their vievs known to the Commission. Any comments sent to the Commis-

‘sion will be considered vwhen the Commission determines vhat recommendation, ir

any, it will make to the California Legislature. It is Just us isportant to
advist the Commission that you approve the tentative recommsendation as it 1s to
advise the Commission that you object to the tentative recommendatlion or that .
you believe that it needs to be revised., COMMENTE ON THIS TENTATIVE RECOMMENDA~

PION SHOULD BE EENT 10 THE COMMISBION XOT LATER THAN AUGUST 20, 1975.

Phe Commission often substantially reviees tentative recommendations as s
result of the comments it receives. Hence this tentative recommendation is not

gecessarily the recommendation the Commission will submit to the lLegislature.

temy



TENTATIVE 1175
RECOM{ENDATION AWD A STUDY
relating to
CONDEMNATION FOR BYROADS AND UTILITY EASEMENTS

Exleting law permits the condemnation of property for public use by
private persons.l The California Law Revision Commission in Decembar
1974 recommended that private coademnation authority be ahélished
except for condemnation by four types of quasi-public entities--non-
profit hospitals, nonprofit educational institutions of collegiate
grade, certain nonprofit housing corporations, and mutual water com-
panies;2 the bill introduced to effectuate the 1974 tecommendation3 was
amended on Commission recommendation to permit condemnation by nonprofit
cemeteries. '

This recommendation is concerned with private condemmation to
provide appurtenant easements to property of the condesmor that are
necessary for access or utility service to the property. Existing law
permits private persons to condemn appurtenant easements for access and

utility service purposes.& This authority serves the function of open-

1, Civil Code Section 1001 provides:

1001. Any person mey, without further legislative action,
acquire private property for any use specified in Section 1238 of
the Code of Civil Procedure elther by conseat of the owner or by
proceedings had under the provisions of Title VII, Part III, of the
Code of Civil Procedure; and any person seeking to acquire property
for any of the uses mentioned in such Title 1is "an agent of the
State," or & "person in charge of such use,"” within the meaning of
those terms as used in such Title. This section shall be in force
from and after the fourth day of April, eighteen hundred and
seventy-two.

2, Recommendation Proposing the Eminent Domain Law 1635-1636 (1974),
reprinted in 12 Cal. L. Revision Comm'n Reports 1635-1636 (1974).

3. Assembly Bill 278 (1975-76 Reg. Sess.).

4. For the law relating to byroad condemmatlon, see the attached
background study, "The Use of the Power of Eminent Domain to Ac-
quire Byroads." Condemnation for utility conmections is authorized
by Civil Code Section 100l and Code of Civil Procedure Section
1238, subdivisions 3-4 (water and drainage), 7 {(telephone), 8
{sewerage), 12-13 (electricity), 17 {(gas). See Linggi v. Garovotti,
43 Cal.2d 20, 286 P.2d 15 (1955) (apartment owner may condemn
appurtenant sewerage easement under authority of Civil Code Section
1001 and Code of Civil Procedure Section 1238(8)).
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ing what would otherwise be landlocked property to enable 1its most
beneficlal use. As a practical matter, land that is cut off from access
to public roads and land to which utility service cannot be extended
cannot be developed.5

The need for private condemuation for byroad and utility easements
is unrelieved by the ability of public entities to condemn for such
eagsements on behalf of private persons. Many local public entities and
public utilities are reluctant or unwilling to institute such proceed-
ings even though the benefited person offers and is willing to bear the
cost of acquiring and maintaining the easement.

For these reasons, the Law Revision Commission recommends that
private persons be authorized to condemn appurtenant easements for
byroads and utility service, subject to the following limitations de-
signed to prevent abuse of the condemmation power:

(1) Existing law limits the interest in property that a private
condemnor may take to an easement;6 this limitation should be continued.
(2) The private condemnor must show a "great necessity" for the
taking of the easement by eminent domain. Thils standard is consistent

with the holding of Lingpi v. Garovotti? requiring a stronger showing of

necessity for condemnation by a private person than if the condemnor
were a public or quasi-public entity.

(3) The easement must be located in such a manner as to afford the
most reasonable service or access to the property of the condemmor
consistent with the least damage to the property burdened by the ease-
ment. Thils requirement is comparable to that imposed on public entities
that the location of their projects be compatible with the greatest
public good and the least private injury.S

(4) The easement 1s subject to the use 2nd enjoyment of the public.

This requirement implements the constitutiomal public use limitation.

5. The common law doctrine of "way of necessity" affords only limited
rellef to the landlocked property owner. See background study,

p. L.
Code Civ. Proc. 5 1239,

6
7. 45 Cal.id 20, 286 P.2d 15 {1955).
a Code Civ. Proc. § 1241(2).

9. Cal. Const., Art. I, § 19; see Sherman v, Buick, 32 Cal. 242 (1867).
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(5} An eminent domain proceeding to acquitre the easement may be
commenced only after the governing body of each affected city or county
has adopted a resolution consenting to the condemnation. The resolution
may be adopted only by a two-thirds vote of all the members of the
governing body (following a hearing of which the owner of the burdened
property has 15 days' mailled notice) upon a finding that there is a
great necessity for the taking, that the easement taken is located in
such a manner as to minimize the damage to the property burdened by the
eagsement, and that the hardship to the owner of the burdened property 1s
autweighed by the hardship to the condemnor if the taking is denied.

(6) The adoption of the resolution should not have a conclusive
effect in the eminent domain proceeding. The private condemnor should
be required to prove the propriety of the acquisition if the taking is
challenged in court. This continues existing law which places the

burden of proof of necessity on the private condemnor.10

The Commission's recommendations would be effectuated by enactment

of the following measure:
An act to amend Section 1001 of, and to add Section 1002 to, the

Civi]l Code, relating to eminent domain.

The people of the State of California do enact as follows:

Civil Code Section 1001 (amended)

SECTION 1. Section 1001 of the Civil Code is amended to read:

1001. (a) As used in this section, "utility service" means water,

gas, electric, drainage, sewer, or telephone service.

(b) Any persen owner of real property may, witheat further legis-

tative aetieon subject to the requirements of Section 1002 , acquire

p¥ivate preperty by eminent domain fer amy use speeified in Seetien

+238 of she Code of Givil Procedure either by cersent of the ownesr

10. Code Civ. Proc. § 1241.



er by preceedings had under the previsiens ef FTitle ¥iiy Pare iiis
ef the Cede of Civil Precedure; and any persen seeking te aegquire
properey fer any of the uses mertiened im sueh Title 15 anr apent
ef the Seate;” er & “persen in echarge of such weey” within the mearning
ef those eerms &g uvsed #n aueh Fitlter This seetfon shal: ke in feree

£von and afver the feurth day of Aprii; eishbeen hundred and seventy-

twe an appurtenant easement over private property for which thete is a

great necessity to provide utility service to, or access to a public

road from, the owner's property, The easement that may be taken shall

afford the most reasonable service or access to the property to which it

is appurtenant consistent with the least damage to the property burdened

by the easement . The public shall be entitled, as of right, to use

and enjoy the easement which 1s taken.

(c) This section shall not be utilized for the acquisition of a

private or farm crossing over a railroad track. The exclusive method of

acguiring such a private or farm crossing is that provided im Section

7537 of the Public Utilities Code.

Comment. Section 100! is amended to provide the right of eminent
domaln to private persons for the limited purposes of establishing
byroads and making utility connections. Compare Code Civ, Proc, § 1240.350
{substitute condemnation by public entities to provide utility service
or access to public road). The exercise of eminent domain authority
under Section 100} 1s subject to comsent of the appropriate local public
entities under Section 1002. See Section 1002 and Comment thereto.
Condemnation under this section must comply with the provisions of
the Iminent Jomain Law. See Code Civ. Proc. § 1230.020 {law governing
exercise of eminent domain power). Under the Eminent Domain Law, there
must be "public necessity" for the acquisition (Code Civ. Proe. § 1240.039),

and any necessary interest in property may be acquired (Code Civ. Proc.
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§ 1240,110); under Section 1001, however, there must be "great neces-
sity"” for the acquisition and only an easement may be acquired. See

also Linggi v. Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955)(condemnation

by private person for sewer connection a public use, but a “stronger
showing" of necessity required than if plaintiff were a public or quasi-
public entity). It should be noted that, in addition to compensation
for the easement taken, the condemnor must also pay compensation for
damage to the property from which it is taken. See Code Civ. Proc.
5% 1263.010-1263.620.

The provisions of Section 1001 prior to this amendment, and former
Code of Civil Procedure Section 1238 to which it referred, are super-
seded by Code of Civil Procedure Sections 1240.010 (public use limita-
tion) and 1240.020 {statutory delegation of condemnation authority
required) and by specific statements of the condemnation authority of
particular persons for particular public uses which are found in the
various codes, See Comment to Code Civ. Proc. ¢ 1240.020 and the Com~
ment to former Code Civ. Proc. § 1238,

[NOTE: References to sections in the Code of Civil Procedure in

the above Comment are to the code as it would be amended by AB 11
(1975-76 Reg. Sess.).]

Civil Code § 1002 (new)

SEC, 2., Section 1002 is added to the Civil Code, to read:

1002, (a) A person may not acquire an easement by eminent domain
under Sectlon 1001 unless the legislative body of each city within whose
boundaries the proposed easement is located and each county within whose
boundaries the proposed easement is located (if the proposed easement is
not located entirely within city boundaries) adopts a resclution con-
senting to the acquisition and containing all of the following:

(1) A statement of the purpose for which the easement 1s to be
taken and a reference to Section 1001,

{2} A description of (1) the location of the burdened property,
{11} the extent of the easement ther¢on, and (iil) the location of the

~5—



property to which the easement is appurtenant.

(3} A declaration that the legislative body has found and deter-
mined that (i) there is a great necessity for the taking, {ii) the
location of the easement affords the most reasonable service or access
to the property to which it is appurtenant consistent with the least
damage to the burdened property, and (iii) the hardship to the owner of
the burdened property is outweighed by the hardship to the owner of the
appurtenant property if the taking is not permitted.

(b} The legislative body may refuse to consent to the acquisition
with or without a hearing, but it may adopt the resolution required by
this section only by a two-thirds vote of all its members after holding
a hearing at which the owner of the burdened property has had an oppor-
tunity to be heard, after notice stating the time, place, and subject of
the hearing has been sent by first-class mail at least 15 days prior to
the date of the hearing to the address of such owner as it appears on
the last equalized county assessment roll (including the roll of state-
assessed property}.

{c) The legislative body may require that the person seeking con-
sent to acquire the easement by eminent domain pay all of the costs
reasonably incurred by the legislative body under this section and may
require payment, deposit, or other security satisfactory to it before it
takes any action under this section.

(d) The requirement of this section is in addition to any other
requirements imposed by law. Nothing in this section relieves the
person authorized to acquire the easement by eminent domain from satis-
fying the reduirements of Civil Code Section 1001 or any other require-

ments imposed by law.



{e) The adoption of a resolutiocn under this section does not make
the city or county liable for any damapes caused by the acquisition,

construction, or use of the easement acquired pursuant to the resolutionm.

Comment, Section 1002 is new. It supplements, but does not re-
place, the requirements of Section 1001 and of the Fmlnent Domain Law.
See subdivision {d). Thus the adoption of a resclution by the legis-
lative body under thls section declaring that there is a great necessity
for the taking does not preclude the defendant from raising the issue
and cobtaining an independent court determination during the proceeding.
The resclution does not have the effect afforded a resolution of neces-
sity of a public entity. Compare Article 2 {(commencing with Section
1245,210) of Chapter 4 of the Eminent Zomain Law (Code of Civil Proce-
dure Section 1230.010 et seq.}.

[NOTE: References to sections in the Code of Civil Frocedure in

the above Comment are to the code as it would be amended by AB 11
{(1975-76 Reg. Sess.).]
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THE USE OF THE POWER'OF EMIFENT DOMAIN TO ACQUIRE BYRGADS*

. #This stuly vas for the Californis Lew Revision Cosmission

by ths Commission's legal sterf. Mo part of this atudy may be_published

without gg:tar writton consent gr the msim. ,

__nwm_m the benafit of the vievs of such
; should ‘not be used for _othei at: this




# 36 12/12/68

As erscied in 1378, Gude of Clvil Procedure Sectlon 1238 suthorized
takinge for "Wyrosde” in sutdlvision (%) and for "byrcede leading from
highways to residences and farms” in subdivision (b). Bubdiviston (6) wes
amended in 18951 to cover "hyrcads leading frow highwsys to residences,
farms, mines, mills, factories sod buildings for cperating machinery, or
necepgary to reach any property used for public purposes*“'

The peed far rescrt to eminent domain to provide byroede is
partially alleviated by the ncrmop law doctrine of "ways of necesgity.”
When the facts that give rime io & sommon lsw waoy of necesslty are
established, the rigbt will be recognized; there is no need to institute
eminent domain proceedings or to compensate the owner of the lend over
which the way of neceasiis i6 loc&ted,E Heverthsless, subdivision (6)
and the "btyrosd" proviaicn of subdivision (4} are not merely stetutory
gubstitutes for thne common L&w wWey of necessity. A way of necessity arises
when s grantor conveys lend shuf off frox aceess to a roed by the grantor's
remaining land or by sls land and the land of a stranger or where &
similar situstlion is created by a partitiom, aither voluntary or in-
voluntary,“ Situstions, nherefore, exist where a landowner lacks recese
to sn eetsblished road and Jdome not have a compon lew way of necessity.
The right to take property by emivent demaln for a "byrosd” may provide s
golutlon to thi&'p:cbiem yhers the owber's efforte to purchase e right of
gccesg peroas bis pelghborts lend faill.

el
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In the lemding Californis decleion, Sherman v. Bulck, the tgking

of privets property for 2 byrosd wse leld proper where the rosd was
in faet o be s public road, open to all vho desired to use 1t, even
though the road was designed to provide access for the land of a

private person and he bore the coet of establishing and maintaining

R
the road. In Sherman, the court held constitutlonal an 1861 act'
that authorized the county btoard of supervisors io teke private
property to estavlish "ouplic” and “private” romds. The court

held that the term "private roed" wae used mersly to designate a
5

partteular kind of public road grd thet, notwithatanding the some-

é

w

what inpacourste language, the ves wis publicg

Boade, lecding Trom
e -

s mwadn road, which rwn

through the county to *he v e or farms of indlvidaals,
are of public concnrr ot sortrol of the Govera-
ment. 'Paking privete propesiy for the purposes of sush

veads is nol a trking “or privaie use., They are open Lo
averyone who may have orcaslon va use them, pimi are there-
fore publie. f%heiv chavsoler #s public roads is vnaffected
by the clroumstances, kel in view of their gitumtlon, they
are but 1itele used, snd are malnly convenient for the use

of & few indivisusie, and siach 59 may have oczaslon ho visit
them socislly or on maiters of bueliness, nor by the clrown-
gtunce that 1n view of acch conditions the Legislature may
deem it just to open and maintain them at the coed of thoae
most immediately concerned instesd of the public 2t large.
The oblect . for which they are established ig none the iess
of a public cherscter, and therefare witalr the supervision
of the Qovermment. To call them “privete roads” 1s simply

a leglelstive migncmer, which does not affect or change thelr
real character. DBy-roads is & battev name for them and oche
which is less caleowiated to mizlead the uninitiated.




e drefelng subdis Je.on {0 of Jecilon 2233, which superseded

g ) 130 2 R - N STV ot M 1 . -
& part ol the 1001 ool refsrsred o oan the Sherman case, the 1872 Code
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Comuiesionsrs ndopte? the conrt's estion that rosds ased primaril
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for the conveniences of o few individeols be dezeribed as “byrosds.”
The pertinent poviive of the resodercer of the 3861 act wse compiled

st

in Geotlon 2711 of the MHT Polliiazel Uode, which resd:

Privete or by-rcade may be opered for the convenlence
of one or mure resldents of any road dlstrict ir the same
manrer as publle roads are opened, whenver the Pogrd of
Superviscre mey for Like cause arder the same to be viewed
gnd opened, the person for whowve bepefit the same is ree-
quired paying the dassges swarded to the landovners, and
keeping the same in repsir.

In 1883, Section 2711 was repeaisd and aubstantlally reepacted
as Politicel Code Sectlom 2692.11 Secetion 2682 waes amended in 191312
to include covergge fTor woys for "o canal” end in 191913 the words
"lrrigation, sespsge. cv dirtinspge” Wwere inserted before "cazel."
The section was repemrisd in Ighﬂ,lh the portion relating to capsla
belng compiled in Water Code Sections 7020-7025 and the portion relating
to private or byroads not being rontinued.  Tn 1949, Political Code

“
£

Section 2692 was sguin repealed,”

Y

T oami Fireets and Righways Code Seoe
[

tions 1128-1133 were endcied by the same sct”  to permit "private or
e

by-roads” to opened, laid out, or aliered for "timber access purposes.”

5o

. . L ,
A 1955 emendment  made these sectlons applicable to a rivate or
Oy p

., 18
byroad but the sectionz ws2re repealed in 1961, No speclal statutory

., LY e a
procedure now exists = whereby an individuml or public entity may

cordemn to provide the "byroads’ described in subdivision (6.



. . R \ R . ! ] o .
In City of iecs Angeles v. Ieavis, ™ 1t was held that & city

aould condemn prop nrty for a publie street relying solely on Clvil
Oode Section 1003 snd Section 1238, Hence, although no appellate
dapipion on this questlon hag been found, it ceems falrly clear that

is iigelf éunhuxt‘y for a public

£

pubdivision {6} ¢f Seotion 13
: 3 : 1ty ||2l
eptity bo exersise the power of smluent domain to provide “byroads.

However, many citien and counties are reluctant to lnztitute condemna-
*

P

tion procecdings to provide 3 “hyroad" even though the henefited

person lg willing to bear the cost of acgulring and painteining the

rﬁad.22

Appellate courts lp talifornie have not decided whether a private
person may waintailn an achion under Civil Code Section 1001 to acquire

-y 2
private property for ilhe sort of byroml described lo subdivision {6). 3
Nevertheless, a series of cases hae established the proposition that
ol
puch a byread ip w public vse, and tne Californis Supreme Court held
25
in Lingel v. Corovotti = that & privale individual mey meintain an

eminent domein procesding Lo provide o sewer connecticn for a single
residence. Although landiocked property does not present the health
hazerd present in the Linggl nage, 1T i3 tikely thet Califernia would
. . . 26
follow the heldings in rumerous other statee  and permlt e private
pergon to weguire o byroad in an Sppropriste case.
Private corporations have sought unsuccessfully in two cases to

condemn access to lard. In jeneral Petroleum Corporation v, beaonef

the holder of ap oll and pag prospectling permit granted by the ptate
under a 192L actﬂg brought an eminent demaln proceeding in the federsl

court to acquire sn easspent over privete property from the highway

e



to the plave whers 07 planoed fo vecunadt Pur oti. A Gspurrer to
the corpovationts romplelist cws coatuinee. The corooration contended
that the taking was o opabloo uss rgtucriced both under bhe 1921 aet
end under the CJode of Clvii Proecdure Seetion 31228, The 1921 =zes
included & provision 2iving the right of enmdnent domaln to permliitees
£0 acquire a gt of wmy over prlvate proverty, but the court held
this provision voldé as oot esbraced wiihaln the title of whe gci. An
aliernative ground for the holding wme thet the complaint &ld not

show that the taking was for z publlce purpose:

Hor can section 12738, subd, 5, 0.0.F. of California,
authorize tha taking of private property for "roads * + *
for workine mines,"” Subdivision 5: 'By-roads lsading from
highweys to residences, farms, mines, mills, factories and
builldings for operatlng machinery, or necessary to reach any
property used for public purposez.” The plaintiff has ne
worklng minss, nor any active industry, nor is it in ary
sense within any of the provisions of this section, nor ls
the property covered by the permit uszsed or contemplated to
be used for & public ourposs, nor can the court assume a
public use or purpess whers none is claimed, or none can be
reagonably deduced from gonceded or establlshed facts. Sher-
mar v. Buick, 32 Cal, 2031, 91 im, Dec, 577, iz not clucidating,
nor 1z Monterev Uounty vw. Cushing, &3 Cal, 507, 2% P, 700;
nor was this issue before the court in Tounty of Madera v.
Baymond Granite Oo,, 1370 Cal. 128, 72 P. 915, These cases
ars ¢lted hecsuss particuleriy relled upon by the nisintdff,
A1l vasas siled have been examined, but have not [sle}
application,

Eminent domain ean only be invoked heeause the interest
of the publie .is greater than the intorest of the private
individusel, armd moy not be irnvoked by a private person for
private gain or advantage., The plaintiffts permit prospecting
far oll snterprise by reacon thersof is speeulative and wholly
private, anpd the privete procverty may not be taken for a
private purpess. Clearly ths complaint does not state a
cevse of acilon: complainavt does not show that 1t has Jegal
caracity to maintein the action, nor that ibe takine 1g for
a public purpose, [Erphasis in originai.])™




- Seaan Ry £EC e PO SN SEPR R 1 s tER n
Lapgaerage Lvoarn entiyvelr clowr. Thois

Toe mennlng of e

gt nhe uge for wiidon the

clesy, hovever, thed =he ot ooosclad

propersy wer gouzht o e a ciing tor Jdll--wesd act

one within any of the peovizioas oF Secbion The courl mey
Yave overicoied tne cepeoral esthorizacsion Lo condesnn Yor 'byroads’
in subdivieton {00 Zums of “he Csismame inficetes thet the court
sleo may hovs hed in @mind the weli-sotablisted propocition that
the mere faolh that & particslsr usse i listed in Sectdon 1238 does
not mean that the use iy 3 poblic use under the facis of s particu-
lar aaae.ao The court also seems to itgke the position that the
reaidence, farm, mine, will, foctory or bulldings for opersting
machivery referrved to in subdivision {6) must slready be in
exlatence at the time access is sought to be condemned., Thle line
of reasoning would not appiy to eubdivision (4) whish muthorizes

exercise of the pover of eminent dowain for "byromds" without any



Timitatlion or deseription such as ithat Tound in swbdivision (6},
but the eourt 434 net eefer o soodivision 41.  The opinton doss
not appear abselutely to precluwde o private parsen from taking
private vroperty for a vroed deseribed in aubdivision (&), At
the same tims, the holding in the case would permit no siprifizant
application of the "byroad" suthorization in subdivision (4,

31
In City of Sierra Msdre v, Superior Court, & land developer

seught to maintain 2z precesding in the name of the olty to acquire
an access road to o planned subdivision in order to meet the require-
ments for subdivision approval. Az the eity hed not authorized the
praceed.‘lng.rpmhi‘nitian issued Yo provent itz prosecution, The
oplnion does not indicate whethar the protcecding would have been
permitied had the developer broarht the suvit in Lt= own neme.

In addition to establishing that the byroad would be & "publie
use” under the cireumetances of the partievlar case, the condemnor

32

would also have o show that the proposed taking is '‘necessary.”

33

Reasoning from th;: cormon law way of necacsity cases  and the
Lipggl dacisimn,a 1t =zeems safe to predict that the courts would not
aliow sordempation 177 there wers any other rczzonzble sltermative
to the taiing.

This survey demonstrates ithe uncertainty that now exlsts as to

whether properiv may be taken to vrovids an access road fram ean

establisned highway to the land of s private person, This uncertainty
£ . ¥



Gomndr,  The Mollaciyg w77 ave omwdte dr thie sonnestiond

Seetion 12738 of the

Cordn of Olptl Pronsduos it ho Uhvreads™ ard subdivision (6}
af ths 2ans ssoilcern ohewlo oo gt iwdnetad,  Thege provisions

shoulc be supsrsaded o nare stasubtory provicions.,

2. N statuterr o ite eracted to provide expressly

tapt eny wablio eorndemnos that sonuires pfﬁpﬂfty fer & public use
may acqulve O smloent Gomain such additional  praperdy as i3
necegsary to rrovide socess to nroperty not taken which would
otherwise become larndlocked by the taldmg, Tt iz fairly clear
that the taking of property o provide access in this situation

.
would be held to be 3 public ESEt»S Although such a statute might
be limited to taklngs for limited aceess highways, sueh a limitation
is not recormended, Slnse it is the fakimg by the sondemnor that
creates thé nasd for the anesss road, tha condemnor should have
suthority Lo provide eccens whers this would be the appropriate
mathod of wmitigating the adver e consequences of the taking, Arny
sttampted abuse could be nravenied by fMndine that the taking for

the aceess road is not 2 puitie use under the facts of the oarti-
36

eular enge, The Zelifrrnds Supreme Court has recantly taken
_-‘)“p?

a veory liberal position toward Pexsoss cordemmation”  ard a
significant benefit of the recommerndesd statulory provision would
hes aliminetion of the nesd Tor oxress condomration 4n soms

situations.
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Thegs gectionz wews openl Lo Al They permdl’ ted the county

beayd of supaprvisers L ToEs D Toronorood, wpen to all who

depired o uze 75, b reguipad that the osel of acguiesition, egtabe

lisbment, avw® melotelrdng the poid coe Laposed on the person or

perasons primerily bernelited i wrocedure rlaces the boord of
supervisors in the pesition of detsrmining whether the access road
should be estabtliished. $n the colher hang, it lyposes the cusis

on the benefited persons. If this type of procedure were adopled,
the statute should permit cities end other public entitles concermed
with road work to utilize the procedure.

A copvenlient menns of accompliching: this recommendstion would
be to amend the Street Cpening aAvt ' 1503 {Street srd Kighways Code
Sectione L0CC-LULAY to make clesr that byrosds mey be provided
pureuant to that nmet, The act appearn to be the one most readily
adaptable for the opening of byrseds slhce 1t provides a complete and
satisfactory procedurs covering notice, legislative and judiclsl
review, coampensation and sspesiment.

4, Ae an slternciive to the preceding recommendssion, private
persong might we suthorized to condenn eesements that would be
dedicated to yubliec uee, be open o the public, and provide ingress
snd egress from private property to established roads. Such &
taking should be permitted only upon s ghowing of etrict necessity
and not where the pereon has another method of access, even though

the latter ig lnconvenlent. The burden of maintaining the actess



road should be ifmposed on the perscrn seeking access. Mery of the
other stater authoyize ihe ase gfrtha power of sminent domain.to
segquire proporty for such purposes.  As meximum wtilizetion of land is
fmportant, 2pd 2s g strict showlng of necessity might adegquately
protect the condemuse, this mey be cue of the few instances in which
"private condemmation” wowld be Justified. Tt ip pogsible that this
alternative would merely restate exioting Californie law.

Semate Bill No. 18, introduced at the 1968 session of the
California Legislature but not spacted, dealt with this problem and

would have enaected the substance of items 1, 3, and 4 above.

«10-



THE DRCLARTD FIMLIC USE3
BYROADS AND WAYS OF NECESSITY
Cal. Stets. 1895, ch. 98, §.1} p. 89.

It is interesting to trece the historical development of "byroads."

- In colonial times, staiutes permifted individuals to condemn

privﬁte property for access roads for thelr private use. As
additional areas of the‘qquntry were opened to settlément,
similar statutes were enacted. It was generally assumed that
these steatutes were valid until the 1840's and 1850's when a
narrowing of the conéept of public use occurred; in all but a
few states, the use of eminent domain -to acquire land for
private roads for ﬁhe exc;usive use of a few persons was held

a private use. In Californis and scme other states, the statutes
were either construed or revised to permit the taking of lands

for access eouds only if the roads were open to public use. In a

 substantial number of states, constituticnal provisions were

adopted to ﬁermit the teking of private property by eminent

domain for access roads. E.g., Ala. Ccnst., Art. I, § 23 (1901); Ariz.
Const., Art. I, § 17 (1910); Colc. Const., Art. II, 5 1k (1876);

Ga. Const., Art, I, § 2-301), para 1 {1B77); Iil. Const, Art.

IV, § 30 {1870); Kan. Const., Art. 12, § 4 (1859); La. Const.,

Art. ITI, § 37 (1921); Miss. Const. Art. 4, § 110 (1890); Mo.
Const. of 1945, Art. -I, § 28 (1875); N.Y. Const.,Art. I, § 7,

subd. {c} (1846); okla. Const. Art. II, § 23 (1907); Wesh. Const.,
Art. I, § 16 (18B9); Wyo. Const. Art. 1, § 32 {1889), See also
Fla. Const.,Art. xvx;'g 20 {1885): ore. Const.;Art. I, § 18 {1857).
The Californin Constitutional Convention did not consider such a
provision; only a passing reference. was made in the debates

to this problem. II Debates and Proceedings of the Constitutional

-



Convention of the State of Califoranis 1028 (1881) [1878-1879)
{Remarks of Mf. Shafter).

| It hes been regegnized in California and elsewhere that the
taking of property Jor use as & public road 1s m vaking for a
publlie use, even though the roa& is used primerily to provide access
to the 1and‘of 8 Binglg individual. E.g., ShermaA v. Buick, 32 Cal.

241 (1867). 29A C.J.5. Emigent Domein 5 34 (1965)("(T]he principle

te be deduced from the coses bearing on the question seems Lo be
that if the roed, when laid out, is 1n fect s public romsd, open to
all who mey deslire to use it, it is a public use, and valid, sl-
though the road is primarily designed for the benefit of an
individuel, and althouéh the cost of laying ocut and mainteining such
road is borne in whole or in part by tﬁe petitioners therefor,"

[footnotes omitted]). Compare 26 Am.Jur.2d Eminent Domein § L7 (1966).

The historicel development is traced in Nichols, The Meaning of

Public Use in the Law of Eminent Domain, 20 Boston U. L. Rev. 615,

617-626 (1940). For an historical sccount in a particuler state,

see Notes, 11 Ala. L. Rev. 182 (1958)(Alabema); 33 Ky. L. J. 129 {1944}
{Kentucky).

Taylor v. Warneky, 55 Cal. 350 (1880); Blum v. Westom, 102 Csl. 362,
369, 36 Pac. 778, TEC (1894); Reese v. Borghi, 216 Cal. App.2d 324,

30 Cal. Rptr. 86B {1963).

E.g., Mesmer v, Ubarriet, 17% Cal. 110, 162 Pac. 104 (2916)
{pexrtition); Reese v. Borghi, 216 Cel. App.2d 32k, 332-333, 30 Cal.
Rptr. 868, 873 (1963); Tarr v. Watkins, 180 Cal. App.2d 362, & Cel.
Rptr. 293 (1960}. See also Daywalt v. Walker, 217 Cal. App.2d 669,

675, 31 Cal. Rptr. 899, 902 (1963). A wey of ncceesity continues only

-



16.

8o long = “he necessity exists. See generslly Mariinelli v. Luis,

£13 Cal. 183, 1 Pac. 980 (1931}; Cassein v. Cole, 153 Cal. 677, 679,
96 Pac. 277, 278 (1908).

In addition, the showing of "necessity" required to acquire a byroad

by eminent domaln mey not be thé same as that required to establish

8 common law way of neceesity. The common law right exists only in
cases of extreme necessity and not where the 1anﬁéwner has another
means of sccess even tﬂough inconvenient. ﬁarin County Hosp. Dist.

v. Cicurel, 154 Cal. App. 24 294, 302, 316 P.2d 32, 37 (195T7). See
also Smith v. Shrbek, 71 Cal. App.2d 351, 360, 162 .24 67k, 678
(1945). |

32 cal. 2h2 (1867).

Cal. Stats. 1861, Ch. 380, § 7, p. 392.

"f1lhe legislature of thie state . . . [i)n the plen devised by them

. « « have for the purpose of classification divided roads into 'pube
lic and privete,' and provided how they mey be laild out and established
and how maintained. The former are to be laid out end maintsined at
the expense of the county or road district at large, and mre therefore
called ‘'public.' The lattér'at the expense of such persons as are
more especially and directly interested in them, end therefore called
'private.' But the lstter ere as much public ms the former, for any
one can travelr them vho has occasion--snd no more can be said of the
former."l 32 Cal. st 253. Bee also 45 Ops. Cal. Atty. Gen. 98 (1965).
Cf. Brick v. Keim, 208 Cal. App.2d Lhgg, 50350k, 25 Cal. Rptr. 321,
323-324 (1962).

32 Cal. at 255-256.

See Code Commissioners' Note to subdivision {6}: "Subdivision

6 supersedes part of § 7 (Stats. 1861, p. 392), which prescribes
the mode for iaying out private ronds. This clause has been drawvn

to make it conformable to the decision in Sherman v. Buick, 32 Cal.



11.

13.
14,
15.
16.
17.
18.
19.

20.

2kl, 91 Am. Dec. 597." The same word--"byroad"--was also used
in subdivisicn {L)} of Section 1238.

Cal. Stats. 1833, Ch. 19, p. 5. séction 2692 was held
constitutionel. Monterey County v. Cushing, 83 cal. 507,

23 Pac. 700 (1890); los Angeles County v. Reyes, 3 Cal.

Unrep. 775, 32 Pac. 233 (1893); lake County v. 'Allman, 102
Cal. W32, 36 Pac. 767 (1695}; County of Madera v. Raymond

G. Co., 139 Cal. 128, 72 pac. 915 (1903).

Cal. Stats. 1913, ch. 61, § 1, p. 62.

Cal. State. 1919, Ch. 73, § 1, p. 117.

Cal. Water Codé § 15002, cal. Stats. 1943, Ch. 368, p. 1895.
Cal. Stats. 1949, Ch. BB3, § 6, p. 1652.

Cal. Stats. 1949, Ch. 883, §§ 1-5, p. 1652.

Cal, Stats. 1955, Ch. 1308, § 1, p. 237k.

Cal. Stats. 1361, Ch. 1354, § 1, p. 3133.

Streets and Highwaye Code Sections 963.5 and 1160-1197 provide
& procedure for the improvement of a private easement or road-
wvay not accepted or acceptable into the county highway system
but upon which & permanent public easement is offered or a
privately owned road where a right of way has been granted or
leased to the county for its own use or for the use of the
state or other public agency for public purposes, but these
sections do not authorize condemmation. As to expenditure

of public funds to meintain roads not accepted as county roads,
see 45 Ops. cal.‘étty. Gen. 98 (1965)..Cf. City of Oakland v.
Parker, 70 Cal. App. 295, 233.Pac. 68 {192k).

119 Cal. 164, 51 Pac. 34 (1897):

“ba



21. fThe mere fact that individuais have subscribed money or given
- 8 bond to a public entity to contribute towerd the expense of
egtablishing a public road wou;d not make the taking one for
“private" use. E.g., Santa Ana v. Harlin, 99 Cal. 538, 541,
34 Pac. 22k, 226 (1893); City of Cakland v. Parker, TO Cal.
App. 295, 233 Pac. 68 (192L).
22. But see City of Oekland v. Parker, 70 Cal. App. 295, 233 Pac. 68

(1924).

23. feople v.Supertor Court,
68 Cel.2d ,65 Cal. Rptr. 342, 436.P.2a 342 (1968), the
leading California case on "excess condemnation,” the Brief
of Amicus Curiae in the Court of Appeal contended that the
condemnor's rationale for the excess condemnation--that the
rensginder wculd te Mlandlocked asvas wisounds

The condemnor's theory contains a fatal legal flaw,
That flaw iz the failure to recognize that in California,
as a matter of law, there is no such thing as a "land-
locked"” parcel.

Civil Code § 1001 provides that any perscon nay
exercise the power of eminent domein without further
legislative action. - C.C.P. § 1238 lists the various
purposes for which such power may be used, including
the acquisition of access to a  highway.

An application of the above principle may be found
in Lingrl v, Garovotti {1955} 45 Cal.2d 20 where a
private individual was permitted to condemn & sewer ease-
ment across his neighbor's land. . . .

it is, therefore, plain that just as Mr. Linggi did,
the Rodonils [owners of remainder) can condemn an ease-
ment of access to Parcel 9 [the remainder], across
neighboring land. The condemnor's "landiocked and
therefore worthless" parcel theory therefore lacks -
merit. [Brief of Amicus Curlae in Court of Appeal st

7-8.1
The Deprrtmernt of Public Works did not dispute the

possibility that the private owner could condemn a byroad,

e o



2&.
25.
26.

27.
28.
29.
30.
31,

33.
3h,

35.

but pointed out that no "Jury would dbe favorably inclined
towards the condesnor were it (o lemve 3 property owner in such

& predlcament.” [Reply of Petitioner to Memorandum in Opposition

of Real Parties in Interest and Amicus Curiee Brief, Court of

Appeal, at 4.]

e - <2 g - -

See cmses citeé iﬁ ticte 31 EBupra.

b5 cal.2q 20, 286 rac. 15 (1955).

E.g., Komposh v, Powers, 75 Mont. 493, 244 Pac. 298 (1926),
Derryberry v. Beck, 153 Tenn. 220, 280 §.w. 101k (1926),
State v, Superior Court » 145 ¥ngh. 307, 260

Pac. 527 (1927). gSee mlso note 2 supra.

23 F.2d 349 (1927).

Cal. Stats, 1921, Ch. 303, p. Lok,

23 F.24 et 350,

Bes discussion, supre, at p. .

191 Cal. 4pp,2d 587, 12 Cal. Rptr. B36 (1961).

See discussion supra, at p.

See note 5, Bupra,

Linggi v, Garovotti, 45 ¢al.2d 2G, 285 p.2d 15 (1955). |
Department of Public Works v. Farina, 29 T11.24 Lk, 194
R.E.2d 209 (1963); Luke v. Masa. Turnpike Auth., 337 Hasa.
30k, 149 N.E,2d 225 (1958); May v. ohic Turnpike Coamm., 172
Ohio 5%t. 555, 178 N.E.24 920 (1962); Tracy v. Preston, Director

of Highways, 172 ohio St. 567, 178 N.E.2d 923 {1962).



See Teople v. Superior Court, 8 [al.2¢ ; 55 Cal. Rptr. 32,

536 p.2d 342 {1968},

1.

The bill was, amended after its introduction soc that 1t:_ S
vould have amended Code of Civil Procedure Section 1238 to
delete “byrosd" from subdivision (4) and to delete eubdivision (6)

énd would have added two nmew sectiong to the Code of Civil Pro-

cedure to resd:

1238.8. -Subjeet to the provisiona of this title, the
right of eminent dorain may be exercised in behalf of the

fellowing public uses;

The acquisition of an easement by the owner of private
property for which there is a strict necessity for an ense-
ment for access to & public road from such property. The
easement which may be taken shall afford the most reasoneble
access to the property for which the easement is taken con-
sistent with other uses of the burdened land and the location
of already established roads, and shall include the right to
install or have installed utility facilities therein. The
public shall be entitled, as of right, to use and enjoy the
easehent which is taken. The owner of the property for
which the easement ie tsken shall meintain any such easement.

This section does not apply to landz of the state park
system 88 to which Section 5003.5 of the Public Rescurces
Code applies.

This section shall not be utiligzed for the acquisition
of 8 private or farm crossing over a railread track, the
exclusive remedy of an owner of a landlocked parcel to acquire
a private or farm crossing over such track being that provided
In Section 7537 of the Public Utilities Code.

1238.9. In any case in which the state, & county, city,
public district or other publie agency in this state exercises
the right of eminent domain, additional property may be taken
in &n smount reasonably necessary to provide access to a
public road from any property which is not taken and for which
there is a etrict necessity f'or an essement of access to a

"public road from such property. The casement which ey be
taken shall afford the most reasonable access to the property,
censistent with other uses of the burdened land and the locatlon
of' already estublished roads., The publlc shall be entititled,
a6 of right, to use and enjoy the easement which is taken. The
owner of the property for which the emsecent io taken shell
maintain any such eascment.

=T



